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I.  INTRODUCTION 

 Defendant Raymond Eugene Peyton was convicted of one count of committing a 

lewd act with duress, fear or force on a child under the age of 14, in violation of Penal 

Code section 288, subdivision (b)(1)
1
 (count 1), three counts of aggravated sexual assault 

(penetration by a foreign object), in violation of section 269, subdivision (a)(5) (counts 2-

4), and one count of aggravated sexual assault (oral copulation), in violation of section 

269, subdivision (a)(4) (count 5).  All of the convictions involved the 12-year-old 

daughter, K., of defendant‟s live-in girlfriend, C.  Defendant was sentenced to an 

aggregate indeterminate term of 66 years to life. 

 In the published portion of this opinion, we address defendant‟s claim that his 

defense counsel was ineffective in failing to object to the filing of an amended 

information at the close of the prosecution‟s case when no preliminary hearing had been 

held.  In the unpublished portion of this opinion, we address defendant‟s claims that (1) 

there was insufficient evidence to establish that any of the acts were committed with 

force or duress, and (2) he was unconstitutionally deprived of a jury‟s findings on the 

facts used for imposition of consecutive sentences.  For the reasons we explain, we 

reverse defendant‟s section 288, subdivision (b) conviction in count 1.  In all other 

respects, we affirm the judgment.   

                                                           

 
1
  All further statutory references are to the Penal Code unless otherwise indicated.  
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II.  THE EVIDENCE PRESENTED AT TRIAL 

At the time of the alleged molestations, defendant, a program director, talk host, 

and newscaster for a radio station in San Bernardino, was in his late 40‟s.  He first met 

K.‟s mother, C., in December 2003.  Defendant and C. started dating at that time.  When 

he first met C. she was living in a two bedroom apartment with her children, J. and K.  At 

some point during 2004, defendant cosigned a lease so that C. and her children, J. and K., 

could move into a house.  He moved into the house on August 1, 2004.  He lived there 

until October 4, 2004, at which time he moved out.  Defendant testified that the reason 

for his leaving was that C., who had been previously diagnosed with colon cancer, was 

irrational and illogical; they would fight over everything on an almost daily basis.  C. 

died on December 9, 2004.   

During the fall of 2004, K. was 12 years old.  Her father had died when she was 

three.  She had been home schooled for approximately three years.  K‟s cousin, J.M., 

with whom K. went to live following her mother‟s death, described K. as lacking in 

social skills and able to read and write at only a first grade level.  Developmentally she 

was at the age of about eight.  K.‟s older brother J. had brain damage stemming from a 

roller blade accident. 

Following the death of her mother and after moving to J.M.‟s house, K. saw 

defendant three times.
2
  After seeing a show about Michael Jackson and his molestation 

cases, K. did not want to see defendant on a proposed fourth visit.  During a conversation 

                                                           

 
2
  K. testified that when she was alone with defendant nothing untoward occurred.   
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with J.M.‟s daughter following the third visit, K. told her she had been molested by 

defendant.  Thereafter, K. told J.M. that defendant had molested her.   

J.M. testified that before K. told her about the molestations, defendant had asked 

to see K. because he wanted to stay in touch with her and felt they were bonded.  K. had 

agreed to see him.  There were three visits before K. told J.M. that she did not want to see 

defendant anymore.  In October 2005, K. spoke with J.M. about being molested.  K. was 

crying; she wrote down, “He licked in my privates.”  K. told J.M. she thought it was 

normal and it was what dads do.  She also said she didn‟t know it was wrong, but after 

living at J.M.‟s house and learning about things, she realized it was wrong.   

At trial, K. testified there were four separate incidents of molestation. They 

occurred in September 2004, around the time of her birthday, while defendant was living 

at the house.  All of the occurrences were during the nighttime when defendant and K. 

were watching television.  At the time of each instance they were the only two people in 

the room. 

On the first occasion they were on the couch.  K. was wearing sweatpants and was 

lying down on her right side, with her head on defendant‟s lap.  Defendant reached his 

hand inside her pants and touched her vagina with his fingers, under her underwear.  He 

put his fingers just inside the lips of her vagina and did not remove her underwear.  He 

asked K. if it felt good, and she said “yes.”  K. testified she answered “yes” because she 

thought that was what defendant wanted to hear.  



5 
 

The second incident happened in either the living room or entertainment room.  K. 

was on the couch watching television.  Defendant came to the couch.  He reached his 

hand inside her pants and he inserted his fingers into her vagina.  K. believed she was 

lying in the same position as during the first incident.  She did not remember how long 

the touching continued. 

On the third occasion, K. and defendant were on the couch watching television.  

Defendant was next to the arm of the couch; K. had her head on the arm of the couch and 

was lying on her back with her upper torso across his lap.  He pulled her sweatpants and 

underwear down to her thighs and started rubbing her legs; shortly thereafter he started 

touching her vagina with his fingers.  She believed he moved her to the edge of his lap by 

scooting her out a little; in doing so, he grabbed her by the upper bicep and pulled her up. 

He then bent down and put his tongue into her vagina. 

The fourth and last incident occurred in the entertainment room.  The lights were 

off and the television was on.  There was a blanket over her at the time.  She was wearing 

jeans with a belt.  He unbuckled her belt and reached his hand inside her pants 

underneath her underwear and rubbed the top of her vagina with his fingers.  Her mother 

walked into the room while this was happening.  She thereafter rebuckled her pants.
3
 

                                                           

 
3
  An audiotape and transcript of a Riverside Child Assessment Team interview of 

K. were admitted into evidence.  K.‟s interview statements were generally consistent with 

her trial testimony.  During the interview, K. said:  “Um, I don‟t remember how it 

happened all the other times.  I think I somehow ended up laying down because he 

always did it when I was laying down.”  “Well, I would be sitting down.  He would come 

sit next to me.  I would eventually lay down.  He would put my legs on top of his lap.”  

She also said defendant did not move her legs or tell her to do anything with her legs.   
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K. testified that she did not think defendant was doing anything wrong or against 

the law during any of the incidents.  Nor did she feel embarrassed at the time the conduct 

was happening.  She went along with defendant touching her because she thought that‟s 

what he wanted.  She further stated she did not feel she had a choice in the matter and felt 

pressured to let him touch her vagina.  One of the reasons she did not tell anyone right 

away was she thought it was partly her fault for letting it happen.  She was also 

concerned her older brother J. would be accused of committing the molestations.
4
 

Defense evidence was provided by the testimony of defendant and his cousin.  

Defendant denied the molestations.
5
  The essence of the defense evidence was that during 

C.‟s life there had been discussions about defendant adopting J. and K., and C. wanting 

him to adopt the children.  Some of these discussions occurred in front of both J. and K.  

In September or early October 2004, defendant announced that he was not going to adopt 

the children.  This news threw K. into a rage.   

                                                           

 
4
  During the prosecution‟s case-in-chief, a tape recording and transcript of a 

pretext telephone conversation between K. and defendant was also admitted into 

evidence.  While defendant did not admit directly to the molestations, many of his 

statements were unusual and could easily have been viewed by the jury as implied 

admissions of unlawful touching.  Additionally, admitted into evidence were various 

“pornographic” photographs seized from a briefcase of defendant, as well as computer 

contacts with various “pornographic” sites, apparently depicting youngish-appearing 

females. 

 

 
5
  Defendant did testify, however, that he would sit with K. with his arm around 

her.  He would sit with his back to the corner of the couch and she would sometimes put 

her head on his shoulder.  His arm would be around her.  She would put a blanket across 

her legs.  Her legs would be across his lap and he would massage her legs and her back.  

He would kiss her. 
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According to defendant and his cousin, who was present at the house prior to 

going to a San Francisco 49ers game with defendant, K. stated, after hearing the 

announcement:  “„My father had died and left me.  My mother is dying.  My stepfather 

treated me like a maid.  I thought you were different.  You were like a father to me.  I 

thought you were different, but you‟re not.  I wish I could hurt you like you‟ve hurt 

me.‟”
6
  Aside from the defense that K.‟s accusations were fabricated to get back at 

defendant for his failure to adopt J. and K., there was also subtle innuendo that J. was the 

perpetrator of the molestations. 

III.  DISCUSSION 

A.  Defendant’s Section 288, Subdivision (b) Conviction in Count 1 Must Be Reversed, 

But All Other Charges Were Properly Pleaded 

In October 2006, the prosecution filed an amended complaint charging defendant 

with four counts of aggravated sexual assault, specifically, three counts of oral copulation 

(§§ 269, subd. (a)(4), 288a) and one count of sexual penetration (§§ 269, subd. (a)(5), 

289, subd. (a).)  In December 2006, defendant waived his right to a preliminary hearing, 

and the prosecution filed an initial information charging defendant with the same crimes 

charged in the amended complaint.  (§ 737 [“All felonies shall be prosecuted by 

indictment or information,” subject to exceptions not applicable here].)  Thereafter, the 

prosecution filed two amended informations.  The first amended information was filed on 

                                                           

 
6
  K. testified she did not want defendant to adopt her.  He told her she could call 

him daddy.  She did not want to.  Defendant testified that in his mind K. was like his 

daughter. 
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the first day of trial; the second amended information was filed following the presentation 

of the prosecution‟s case.  Both amended informations changed the charging allegations 

to allege three counts of sexual penetration and one count of oral copulation, rather than 

three counts of oral copulation and one count of sexual penetration as had been alleged in 

the amended complaint and initial information.  The second amended information added 

a fifth count of aggravated lewd conduct in violation of section 288, subdivision (b)(1).   

Defendant claims his trial counsel was ineffective in failing to object to the filing 

of the first and second amended informations on the ground they alleged crimes that 

differed from those alleged in the amended complaint and, on the further ground that the 

newly alleged crimes were not shown by the transcript of any preliminary hearing.  On 

this basis, he claims his section 288, subdivision (b), or lewd act conviction, and two of 

his sexual penetration convictions must be reversed.   

We agree that defendant‟s section 288, subdivision (b) conviction in count 1 must 

be reversed, because it constituted an additional charge not pled in the amended 

complaint to which defendant waived his right to a preliminary hearing.  We further 

conclude, however, that each of defendant‟s four section 269 convictions in counts 2 

through 5 were effectively pleaded in the amended complaint and that there was not a 

substantial variance between the amended information upon which defendant was 

convicted and the amended complaint.  Accordingly, we affirm defendant‟s convictions 

in counts 2 through 5.   
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1.  Relevant Background 

Suffice it to say, the pleadings are a mess.  In March 2006, the People filed a 

felony complaint alleging in four counts that defendant violated section 288, subdivision 

(a).  While the underlying conduct is not identified, it was alleged that the acts took place 

in October and November 2005, as opposed to 2004.  In October 2006, an amended 

complaint was filed, alleging in three counts that defendant violated section 269, 

subdivision (a)(4) (the underlying conduct of which was oral copulation in violation of 

§ 288a) and in a fourth count, section 269, subdivision (a)(5) (the underlying conduct 

being sexual penetration in violation of § 289, subd. (a)).  It was again contended that the 

conduct occurred in 2005.  In December 2006, defendant waived his right to a 

preliminary hearing.  Thereafter, an information that mirrored the amended complaint 

was filed.  Defendant was arraigned and pled not guilty.  Thus, as of the date of waiving 

his preliminary hearing, defendant was on notice that the charged underlying conduct 

involved three instances of oral copulation and one incident of sexual penetration, each in 

violation of section 269 and all occurring in 2005.  On July 2, 2007, the first day of trial, 

the People filed an amended information alleging that the underlying acts occurred in 

2004.  While keeping the same number of counts, the allegations were changed to allege 

that three of the underlying acts involved sexual penetration in violation of section 269, 

subdivision (a)(5) and one involved oral copulation in violation of section 269, 

subdivision (a)(4).   
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On July 10, following the presentation of the People‟s case, the prosecutor orally 

moved to amend the complaint.  The following transpired:  

“THE COURT:  Are there any motions? 

“[THE DISTRICT ATTORNEY]:  Well, there is my motion to conform to proof.  

“THE COURT:  Yes, we should do that first.  [¶]  All right.  I have in front of me 

the amended Information.  Off the record, [the district attorney], maybe on the record 

earlier this morning, you indicated that you were going to amend one of the counts to 

conform to the proof on that count which [K.] indicated there was no actual penetration.  

Which count and which charge are you seeking? 

“[THE DISTRICT ATTORNEY]:  It would be one of the [section] 269.5‟s.  It 

doesn‟t really matter, since obviously the chronology of the events wasn‟t really clear in 

her memory.  Count 1 is fine, I believe [section] 269.5. 

“THE COURT:  Count[s] 1, 3, and 4 are the [section] 269[, subdivision] (a)(5)‟s. 

“[THE DISTRICT ATTORNEY]:  Count 1 can be the [section] 288[, subdivision] 

(b) pertaining to the jean and belt buckle incident.  We‟ll call it that. 

“THE COURT:  All right.  You are going to allege only a [section] 288[, 

subdivision] (b) with no [section] 269 allegation. 

“[THE DISTRICT ATTORNEY]:  Correct, just a lewd act of a child with duress, 

force, or fear. 

 “THE COURT:  Do you wish to be heard?  That does appear to conform to proof. 

“[DEFENSE COUNSEL]:  That is correct. 
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“THE COURT:  So the Court will by interlineation—we should have a second 

amended Information. 

“[THE DISTRICT ATTORNEY]:  I will have one typed tonight, your Honor. 

“THE COURT:  For now, I will by interlineation strike out the number [section] 

269 on Count 1 and insert [section] 288, subdivision (b), crossing out subsection (5), 

same dates, and crossing out the word „aggravated,‟ did commit a sexual assault of a 

child under 14 years of age, crossing out „and ten or more years younger than the 

defendant,‟ leaving in, „in that he did willfully and unlawfully commit a violation of 

Penal Code section 288[, subdivision] (a)‟—strike that—„[section] 288[, subdivision] 

(b)(1), a lewd act by force, violence, duress, menace, fear, and threat.”   

On July 11, the prosecutor told the court he had made a “huge mistake” and should 

have sought leave to amend the information to allege five counts rather than four.  After 

some discussion, the court, the prosecutor, and defense counsel agreed K.‟s testimony 

supported five counts.  In the “belt buckle” incident there was no oral copulation or 

digital penetration, but in the single instance of oral copulation there was also digital 

penetration.  Hence, it was agreed that the belt buckle incident would be charged in count 

1 as a violation of section 288, subdivision (b)(1), and the information would be further 

amended to allege three counts of digital penetration in counts 2 through 4, and one count 

of oral copulation in count 5.   

On July 12, a second amended information was filed alleging five counts rather 

than four.  Count 1 alleged a violation of section 288, subdivision (b)(1).  Counts 2 
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through 4 alleged violations of section 269, subdivision (a)(5) (digital penetration) and 

count 5 alleged a violation of section 269, subdivision (a)(4) (oral copulation).  The court 

said:  “[Defendant], we are going to proceed on Counts 1 through 5.  There is an added 

count, as you heard yesterday in our discussion.  Count 1 is a [section] 288[, subdivision] 

(b), which was conforming to the proof during the course of this trial that there was no 

penetration in one of the incidents.  So it‟s a lesser charge.  But it does conform to what 

was described by [K.] at trial.  Counts 2, 3, and 4 constitute the crime of sexual 

penetration, and Count 5 is oral copulation.  [¶]  The Court will enter pleas of not guilty 

as to each of those counts, and we will proceed, and the jury will be instructed as to those 

charges, counts, and we will provide them with a copy of the second amended 

Information.”   

 2.  Defendant‟s Ineffective Assistance Claims 

Defendant claims his trial counsel was ineffective in failing to object to the filing 

of the first and second amended informations.  In order to establish an ineffective 

assistance claim, defendant must show that his counsel‟s representation fell below an 

objective standard of reasonableness, and that but for counsel‟s error, it is reasonably 

probable the defendant would have realized a more favorable result.  (Strickland v. 

Washington (1984) 466 U.S. 668, 691-692; People v. Ledesma (1987) 43 Cal.3d 171, 

216-217.)  The defendant may establish the first prong of an ineffectiveness claim by 

showing there could be no satisfactory explanation for counsel‟s act or omission.  (People 

v. Ledesma, supra, at p. 218.)   
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Here, we are concerned with whether there could be no satisfactory explanation 

for defense counsel‟s failure to object to the amendments set forth in the first and second 

amended informations, which were filed after defendant waived his right to a preliminary 

hearing.  We agree that counsel was ineffective in failing to object to the second amended 

information because it alleged an additional fifth offense—the section 288, subdivision 

(b) violation in count 1.  This charge was not included in the amended complaint to 

which defendant waived his right to a preliminary hearing.  We disagree, however, that 

defense counsel was ineffective in failing to object to either the first or second amended 

information regarding any of the four section 269 charges, because these were effectively 

pled in the amended complaint and there was not a substantial variance between the 

amended complaint and the amended informations.   

3.  Defendant‟s Section 288, Subdivision (b) Conviction in Count 1 Must Be 

Reversed 

Relying on People v. Winters (1990) 221 Cal.App.3d 997, 1005 through 1007 

(Winters), defendant argues that his waiver of the preliminary hearing “extended only to 

the right to contest the evidence that would have supported the charges set forth in the 

complaint, [but] did not bar him from challenging counts not charged in the complaint.”  

(Italics added.)  We agree that, because defendant waived his right to a preliminary 

hearing, his section 288, subdivision (b) conviction in count 1 must be reversed.   

In Winters, as in the present case, the defendant waived his right to a preliminary 

hearing.  The operative complaint charged the defendant with one count of possessing 
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methamphetamine for sale.  Thereafter, the defendant waived his right to a preliminary 

hearing on the complaint, and an information was filed alleging the same charge.  At trial, 

the prosecution was allowed to amend the information to add a second charge of 

transportation of methamphetamine, and the jury found the defendant guilty of both 

charges.  (Winters, supra, 221 Cal.App.3d at p. 999.)  On appeal, the court reversed the 

transportation conviction on the ground that the amendment adding the transportation 

charge violated section 1009.  (Id. at p. 1008.)  The statute provides, in pertinent part, 

that:  “An indictment or accusation cannot be amended so as to change the offense 

charged, nor an information so as to charge an offense not shown by the evidence taken 

at the preliminary examination.”  (§ 1009.)   

The Winters court explained:  “Section 1009 specifically proscribes amending an 

information to charge an offense not shown by the evidence taken at the preliminary 

hearing.  This rule has remained virtually unchanged for over 80 years.  [¶]  In the instant 

case, the preliminary hearing was waived, and, thus, no evidence was presented on the 

complaint which charged only possession of methamphetamine for sale.  Respondent has 

cited no case authority which would allow, over objection, an amendment to the 

information to add a transportation count on these facts. . . . We have found no exception 

to this express provision of section 1009 and appellant‟s conviction of count II of the 

information, transportation of methamphetamine, must be reversed.”  (Winters, supra, 

221 Cal.App.3d at pp. 1007-1008.)   
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The People urge this court not to follow Winters because it misinterpreted section 

1009.  They argue that section 1009 does not proscribe amending a pleading to conform 

to proof at trial when, as here, the defendant has waived his right to a preliminary 

hearing.  They criticize Winters for relying on dicta from a 1925 case, People v. Bomar 

(1925) 73 Cal.App. 372, 378 (Bomar), in which the defendant did not waive his right to a 

preliminary hearing.  In Bomar, the court reversed two convictions that were not based on 

evidence shown at the preliminary hearing, and drew a comparison between upholding a 

conviction based on a charge not shown by evidence at a preliminary hearing to 

upholding a conviction based on an information filed in a case in which no preliminary 

hearing had been held. 

As quoted in Winters, the Bomar court observed:  “„Before any accused person 

can be called upon to defend himself on any charge prosecuted by information, he is 

entitled to preliminary examination upon said charge, and the judgment of the magistrate 

before whom such examination is held as to whether the crime for which it is sought to 

prosecute him has been committed, and whether there is sufficient cause to believe him 

guilty thereof.  These proceedings are essential to confer jurisdiction upon the court 

before whom he is placed on trial.  To say that he was accorded a fair trial upon an 

information filed against him without a substantial compliance with these jurisdictional 

requirements, and, therefore, that there had been no miscarriage of justice, hardly meets 

the situation.  Such an argument would apply with equal force to the validity of the 

conviction upon an information filed by the district attorney in a case where no 
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preliminary examination at all had been held.  Such practice would result, in legal effect, 

in wiping out all provisions of the [C]onstitution and the Penal Code providing for a 

preliminary examination, and in clothing the district attorney with unlimited authority to 

file information against whomsoever in his judgment he might consider guilty of crime. 

We do not believe that it was ever the intention to extend the scope of section 4 1/2 of 

article VI of the [C]onstitution [now article VI, section 13] to any such limits.‟  

[Citation.]”  (Winters, supra, 221 Cal.App.3d at p. 1007, quoting Bomar, supra, 73 

Cal.App. at p. 378.)   

The Winters court thus concluded that, when no preliminary hearing is held, the 

defendant may not be charged with additional crimes not charged in the pleading to 

which he waived his right to a preliminary hearing.  Allowing such an amendment 

violates section 1009, even if the amendment did not prejudice the defendant or the 

defendant had notice of the facts underlying the new charges.  (Winters, supra, 221 

Cal.App.3d at pp. 1006-1007.)   

We believe the reasoning of the courts in Winters and Bomar is sound, and that the 

courts in these cases aptly summarized the letter and spirit of section 1009.  Simply put, 

section 1009 prohibits adding new charges to an accusatory pleading after the defendant 

has waived his right to a preliminary hearing on that pleading.  In enacting section 1009, 

the Legislature determined that an accusatory pleading cannot be amended based on 

evidence not taken at the preliminary hearing.  And when, as here, no preliminary hearing 

is held, the pleading cannot be amended to add additional charges.   
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In view of section 1009 and Winters, there can be no satisfactory explanation for 

defense counsel‟s failure to object to the addition of the section 288, subdivision (b) 

charge in count 1.  This charge was not included in the amended complaint that was on 

file at the time defendant waived his right to a preliminary hearing.  The amended 

complaint contained only four section 269 charges.  The section 288, subdivision (b) 

charge was alleged an additional fifth charge following the close of the People‟s case-in-

chief.
7
  Further, counsel‟s failure to object prejudiced defendant because he was 

convicted of a charge not included in the amended complaint to which he had waived his 

right to a preliminary hearing.  Defendant has thus established both prongs of his 

ineffective assistance claim relative to his conviction in count 1.  (People v. Ledesma, 

supra, 43 Cal.3d at pp. 216-218.)  His conviction in count 1 must therefore be reversed. 

At oral argument, the People further urged this court not to follow Winters because 

it espouses a “per se rule” that, once a defendant has waived his right to a preliminary 

hearing on a particular pleading, under no circumstances may that pleading be amended.  

The problem with such a “per se rule,” they argue, is that it encourages prosecutors not to 

allow defendants to waive their rights to preliminary hearings.  (§ 860 [despite the 

defendant‟s waiver of preliminary hearing, district attorney or magistrate may require that 

                                                           

 
7
  Although the section 288, subdivision (b) charge was a lesser included offense to 

any one of the four section 269, subdivision (b) charges in the amended complaint 

(People v. Tardy (2003) 112 Cal.App.4th 783, 786 [accusatory pleading stating a charged 

offense provides notice of offense charged and any necessarily included offenses]), it 

cannot be viewed as a lesser included offense to any of the four section 269 charges 

because it was pled as an additional fifth charge.   
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preliminary hearing be held].)  In lieu of the “per se rule,” they urge this court to adopt a 

rule that, when the parties and court agree not to hold a preliminary hearing, the operative 

accusatory pleading may be amended at any time, including to conform to proof at trial, 

provided the defendant has notice, from any source, of the evidence to be presented at 

trial.  The sources of notice to the defendant, they argue, may include any information 

available to the defendant or obtained through pretrial discovery, including police reports.  

And here, they argue, defendant was on notice, at the time he waived his right to a 

preliminary hearing, of the nature and number of the charges against him, as alleged in 

the second amended complaint.  We refer to this proposed alternative to the “per se rule” 

as the “discovery rule.”   

The People overstate their argument against the so-called per se rule.  The rule, as 

articulated in Winters, prohibits amending an accusatory pleading to allege new and 

additional offenses after the defendant has waived his right to a preliminary hearing on 

the pleading.  (§ 1009.)  We fail to see how the so-called per se rule encourages 

prosecutors not to allow defendants to waive their rights to preliminary hearings.  (§ 860.)  

Prosecutors have every reason to insist on a preliminary hearing whenever it appears the 

evidence presented at trial may vary to any significant extent from the allegations of the 

operative pleading.   

We decline to adopt the so-called discovery rule because it would be at odds with 

the letter and spirit of section 1009.  In Winters, the respondent urged the court to uphold 

the defendant‟s transportation conviction on the ground the defendant “clearly had notice 
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of the People‟s evidence of transportation” as indicated by statements the defendant made 

in a pretrial suppression motion and in view of the evidence presented by the People in 

their case-in-chief at trial.  In addition, the People informed the defendant that they were 

seeking to add the transportation charge following the presentation of their case-in-chief.  

The defendant objected but did not seek a continuance or leave to conduct further 

discovery in order to defend against the transportation charge.  Thus, the People argued, 

the defendant would not be prejudiced by the addition of the transportation charge.  

(Winters, supra, 221 Cal.App.3d at p. 1007.)   

In rejecting the respondent‟s argument that the transportation conviction should be 

upheld because the defendant was aware of the facts supporting it, the Winters court 

reasoned there was no legal support for the argument.  (Winters, supra, 221 Cal.App.3d 

at p. 1007.)  Nor have we found any legal support, 19 years after Winters was decided, to 

support the People‟s substantially similar claim that, when a defendant is on notice of the 

facts supporting a charge, based on information available to him at the time he waived his 

right to the preliminary hearing, that charge may be added to the accusatory pleading to 

which he waived his right to a preliminary hearing.  For the reasons explained, allowing 

such an additional charge violates section 1009.   

Preliminary hearing transcripts have long been considered the “„“„touchstone of 

due process notice‟”‟” to the defendant.  (People v. Graff (2009) 170 Cal.App.4th 345, 

367.)  And when, as here, a defendant waives his right to a preliminary hearing and no 

preliminary hearing is held, substituting the preliminary hearing transcript with 
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potentially vague indications that the defendant was on notice of the facts underlying a 

proffered additional charge would risk depriving the defendant of his due process right to 

notice of all of the charges against him.  The contents of police reports and other 

“discovery” or information available to the defendant would be a poor and potentially 

dangerous substitute for the “touchstone” of the preliminary hearing transcript.   

4.  The Section 269 Charges in Counts 2 Through 5 Were Properly Amended 

All of the pleadings consistently charged defendant with four counts of aggravated 

sexual assault of a child in violation of section 269.  But in the first and second amended 

informations, the prosecution changed what had originally been charged as three counts 

of assault by oral copulation (§§ 269, subd. (a)(4), 288a) and one count of assault by 

sexual penetration (§§ 269, subd. (a)(5), 289, subd. (a)) to three counts of sexual 

penetration and one count of oral copulation.  Defendant was convicted of the four  

amended section 269 charges in counts 2 through 5.  He argues his defense counsel was 

ineffective in failing to object to the amendments to these charges, and he was prejudiced 

because he was convicted of two counts of sexual penetration that were not charged in the 

amended complaint.   

As pertinent here, the issue is whether the second amended information charged 

crimes different than those alleged in the amended complaint, thus depriving defendant of 

his due process right to notice of the allegations.  Defendant maintains that a violation of 

sections 269, subdivision (a)(4) and 288a (assault by oral copulation) is simply not the 

same crime as a violation of sections 269, subdivision (a)(5) and 289, subdivision (a) 
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(assault by sexual penetration).  Again, defendant relies on Winters, supra, 221 

Cal.App.3d at pages 1005 through 1007, for the proposition that his waiver of the 

preliminary hearing extended only to his right to contest the evidence underlying the 

charges alleged in the amended complaint, but did not bar him from challenging counts 

not alleged in the amended complaint.   

We disagree that the amendments to the section 269 charges in this case violated 

section 1009 and defendant‟s commensurate due process right to notice.  “It is a 

fundamental principle of due process that „one accused of a crime must be “informed of 

the nature and cause of the accusation.”  [Citation.]‟  [Citation.]  This requirement is 

satisfied when the accused is advised of the charges against him so that he has a 

reasonable opportunity to prepare and present a defense and is not taken by surprise by 

the evidence offered at trial.  [Citations.]”  (People v. Ramirez (2003) 109 Cal.App.4th 

992, 999.)  “„Notice of the specific charge is a constitutional right of the accused.  

[Citation.]  An information which charges a criminal defendant with multiple counts of 

the same offense does not violate due process so long as (1) the information informs 

defendant of the nature of the conduct with which he is accused and (2) the evidence 

presented at the preliminary hearing informs him of the particulars of the offenses which 

the prosecution may prove at trial.  [Citations.]  The information plays a limited but 

important role—it tells a defendant what kinds of offenses he is charged with and states 

the number of offenses that can result in prosecution.  However, the time, place, and 

circumstances of charged offenses are left to the preliminary hearing transcript.  This is 
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the touchstone of due process notice to a defendant. . . .‟  [¶]  . . .  [¶]  . . . [A]n 

information need not notify a defendant of all the particulars of the crime charged.  That 

role is left to the preliminary hearing transcript.  Where . . . the particulars are not shown 

by the preliminary hearing transcript, the defendant is not on notice in such a way that he 

has the opportunity to prepare a meaningful defense.”  (People v. Pitts (1990) 223 

Cal.App.3d 606, 904-905 (Pitts), first italics added.) 

In discussing the due process aspects of the accusatory pleading and preliminary 

hearing transcript in the context of section 288 offenses not shown by evidence at the 

preliminary hearing, the court in People v. Graff, supra, 170 Cal.App.4th 345 observed 

that in People v. Jones (1990) 51 Cal.3d 294, “the Attorney General argued, much as 

respondent does here, that as long as „“the preliminary hearing provides evidence of a 

certain number of lewd acts upon the specified victim „on or about‟ the time frame in 

issue,”‟ the defendants were „“on notice to defend themselves against any touchings 

. . . .”‟  „This argument ignores the differences in function between an information and 

the transcript of the preliminary hearing.  It is true that an information need not notify a 

defendant of all the particulars of the crime charged[ because] [t]hat role is left to the 

preliminary hearing transcript.  Where . . . the particulars are not shown by the 

preliminary hearing transcript, the defendant is not on notice in such a way that he has the 

opportunity to prepare a meaningful defense.‟  [Citation.]  . . . „[A] preliminary hearing 

transcript affording notice of the time, place and circumstances of charged offenses “„is 
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the touchstone of due process notice to a defendant.‟”‟”  (People v. Graff, supra, at pp. 

366-367, first italics added.)
8
   

When, as here, the defendant waives his right to the preliminary hearing, with the 

acquiescence of the district attorney and court, and there is therefore no preliminary 

hearing transcript upon which new or amended charges may be based, the pleading on 

file at the time of the defendant‟s waiver must serve as the touchstone of due process 

notice to the defendant of the time, place, and circumstances of the charged offenses.  

(See Winters, supra, 221 Cal.App.3d at pp. 1006-1007.)  Thus, it is the amended 

complaint that must be looked to for purposes of determing whether defendant received 

                                                           
8
  In Pitts, supra, 223 Cal.App.3d at pages 905 and 906, the court posed the 

following hypothetical:  A defendant is charged in statutory language with two counts of 

violating section 288, but the preliminary hearing transcript shows he committed two oral 

copulations and two lewd touchings.  The court concluded that, absent unusual 

circumstances, the defendant‟s due process rights would not be violated if, at trial, the 

information is amended to allege two additional section 288 violations.  The court 

reasoned that the defendant was on notice from the preliminary hearing transcript as to 

what charges he might have to defend against at trial.  The court then changed the 

hypothetical to suppose that the evidence at trial showed two acts of sodomy and two acts 

of sexual intercourse, and the information is amended accordingly.  In this scenario, the 

amendment would violate the defendant‟s due process rights because the preliminary 

hearing transcript did not put him on notice of the “specific acts” he had to defend 

against.  (Pitts, supra, at p. 906.)  Moreover, the amendment in the specific acts 

underlying the charges, the court said, was material because it would affect medical 

testimony, among other particulars of the prosecution and defense case, and prejudice the 

defendant‟s ability to present his defense.  The court disagreed that the defendant‟s due 

process would not be violated, in the second scenario, simply because he knew to defend 

against four violations of section 288.  This proposition, the court said, “„assumes the 

guilt of the accused . . . [and is] foreign to our system of criminal justice.‟  [Citation.]”  

(Pitts, supra, at p . 907.)  The court cautioned, however, that all of the particulars of an 

offense, including the time and place of the offense, and even the specific acts underlying 

the offense, are not necessarily material.  (Ibid.)   
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due process notice.  (Cf. People v. Butte (2004) 117 Cal.App.4th 956, 959 [plaintiff who 

waives preliminary hearing forfeits right to complain on appeal of vagueness in 

accusatory pleading].) 

“Under the generally accepted rule in criminal law a variance [in pleadings] is not 

regarded as material unless it is of such a substantive character as to mislead the accused 

in preparing his defense . . . .”  (People v. Williams (1945) 27 Cal.2d 220, 226; see also 

People v. Pitts, supra, 223 Cal.App.3d at pp. 905-907.)  And “[n]o accusatory pleading is 

insufficient, nor can the trial, judgment, or other proceeding thereon be affected by reason 

of any defect or imperfection in matter of form which does not prejudice a substantial 

right of the defendant upon the merits.”  (§ 960.)   

Here, all of the pleadings, including the amended complaint and second amended 

information, consistently alleged four section 269 charges based on either oral copulation 

by means of force or duress, in violation of section 288a, subdivision (c)(2) or (3) or (d), 

or sexual penetration by means of force or duress, in violation of section 289, subdivision 

(a).
9
  Each pleading dealt with one victim and with conduct occurring over a very limited 

time frame.  And the only difference between the amended complaint, to which defendant 

waived his right to a preliminary hearing, and the second amended information, upon 

which defendant was convicted at trial, is that the bases of two of the four alleged section 

269 charges were changed from oral copulation to sexual penetration.   

                                                           

 
9
  In this respect, the second amended information is unlike the second 

hypothetical discussed in Pitts, supra, 223 Cal.App.3d at pages 906 and 907.  (See fn. 8, 

ante.) 
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Moreover, the amendments did not prejudice defendant‟s ability to prepare and 

present his defense to the charges as originally alleged.  Defendant denied engaging in 

any illegal conduct whatsoever, whether oral copulation or sexual penetration.  Nowhere 

during the trial, whether through cross-examination, direct examination or argument, 

does it appear that the specific conduct underlying the section 269 charges was of 

significance.
10

   

This case is unlike People v. Burnett (1999) 71 Cal.App.4th 151, where a firearm 

possession conviction was overturned because it was based on a totally distinct and 

separate incident of possession from that shown by the evidence at the preliminary 

hearing.  It is unlike Gray v. Raines (9th Cir. 1981) 662 F.2d 569, where the defendant 

was charged in the information with forcible rape.  After putting on a defense that the 

victim consented to the conduct, the prosecution was allowed to amend the information to 

allege statutory rape.  In reversing the conviction, the court concluded that the 

defendant‟s due process rights were violated because he did not have notice of the 

specific charge of which he was convicted, and his substantial rights were prejudiced.  

And within the context of our present discussion, it is also unlike Winters where, after the 

filing of the initial information following the defendant‟s waiver of a preliminary hearing, 

the district attorney was allowed to add a whole new charge. 

                                                           

 
10

  This is especially so in light of the fact that we have found that there is 

substantial evidence to support the sexual assaults on the overall concept of duress, as 

opposed to  “force,” with its divergent legal definitions.  
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We therefore hold that defendant‟s convictions of the two counts of aggravated 

assault by sexual penetration were not in significant variance from the charges in the 

amended complaint; the convictions are therefore lawful.  The operative pleading under 

which defendant was convicted did not charge him with violating a different Penal Code 

section from that alleged in the amended complaint.  Both pleadings were based on the 

same course of conduct which occurred over an extremely limited time period and 

involved the same victim.  Both pleadings dealt with the same underlying acts, oral 

copulation and sexual penetration.  Defendant was not presented with a moving target; he 

was fully aware of what he had to defend against.  Additionally, the punishment for the 

crimes charged in the amended complaint and the second amended information were 

identical.  The substantial rights of defendant were simply not implicated. 

Lastly, defendant argues there is insufficient evidence—indeed, he argues, there is 

no evidence—that he committed any of the offenses charged in the second amended 

information because it alleged that each crime occurred “on or about October 1, 2005,” 

and the evidence presented at trial clearly showed that, by that time, defendant had 

moved out of the home he rented with C., C. had died, and K. was living with J.M.  

Instead, the evidence showed that all of the crimes were committed during the fall of 

2004.   

The prosecution was not required to show that the crimes took place “on or about 

October 1, 2005,” but only “reasonably close to [that day].”  (Judicial Council of Cal. 

Crim. Jury Instns., CALCRIM No. 207 [Proof Need Not Show Actual Date].)  The 
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precise date on which an offense was committed need not be stated in an accusatory 

pleading unless the date is material to the offense (§ 955), and the evidence is not 

insufficient merely because it shows the offense was committed on another date.  (People 

v. Starkey (1965) 234 Cal.App.2d 822, 827.)  The October 1, 2005, date was not material 

to any of the charged offenses.  Nor has defendant shown he was prejudiced by the 

variance between the October 1, 2005 date, as set forth in the second amended 

information, and the evidence at trial that the offenses occurred during the fall of 2004.   

B.  There Was Insufficient Evidence of Force But Sufficient Evidence of Duress to 

Support Each of Defendant’s Aggravated Sexual Assault Convictions  

 Defendant contends there is insufficient evidence to support any of his convictions 

for aggravated sexual assault of a child in counts 2 through 5.  In order to convict 

defendant of these charges, the prosecution had to prove he committed the acts of oral 

copulation and sexual penetration by “force, violence, duress, menace, or fear of 

immediate and unlawful bodily injury. . . .”  (288a, subd. (c)(2) [oral copulation]; 289, 

subd. (a)(1) [sexual penetration].)  We focus our discussion on whether there was 

substantial evidence to support a finding of “force” or “duress” in any of these counts, as 

neither party suggests defendant used “violence, menace, or fear of immediate and 

unlawful bodily injury.”  For the reasons we explain, we agree there is insufficient 

evidence that defendant used force in any of the counts, but conclude there is sufficient 

evidence he used duress in committing each of the crimes.   
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In applying the substantial evidence test, “the court „must review the whole record 

in the light most favorable to the judgment below to determine whether it discloses 

substantial evidence—that is, evidence which is reasonable, credible, and of solid 

value—such that a reasonable trier of fact could find the defendant guilty beyond a 

reasonable doubt.‟  [Citations.]  The focus of the substantial evidence test is on the whole 

record of evidence presented to the trier of fact, rather than on „“isolated bits of 

evidence.”‟  [Citation.]”  (People v. Cuevas (1995) 12 Cal.4th 252, 260-261)  “„[W]e 

must judge whether the evidence of each of the essential elements . . . is substantial; it is 

not enough for the respondent simply to point to “some” evidence supporting the finding, 

for “Not every surface conflict of evidence remains substantial in the light of other 

facts.”‟”  (People v. Johnson (1980) 26 Cal.3d 557, 577.)  With this said, “[w]e do not 

reweigh the evidence, resolve conflicts in the evidence, or reevaluate the credibility of 

witnesses.”  (People v. Cochran (2002) 103 Cal.App.4th 8, 13 (Cochran).) 

1.  There Is Insufficient Evidence Force Was Used in Counts 2 Through 5 

 For purposes of aggravated sexual assault through penetration by a foreign object, 

as charged in counts 2 through 4, and by oral copulation, as charged in count 5, the term 

“force” means “force which is sufficient to overcome the victim‟s will.”  (In re Asencio 

(2008) 166 Cal.App.4th 1195, 1200 [defining force for purposes of aggravated sexual 

assault by sexual penetration]; § 289, subd. (a)); People v. Guido (2005) 125 Cal.App.4th 
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566, 576 [defining force for purposes of aggravated sexual assault by oral copulation]; 

§ 288a, subds. (c)(2), (c)(3) or (d)].)
11

   

In prosecutions for forcible aggravated sexual assaults, as in prosecutions for 

forcible rape, “„the jury determines whether the use of force served to overcome the will 

of the victim to thwart or resist the attack, not whether the use of such force physically 

facilitated sexual penetration [or oral copulation] or prevented the victim from physically 

resisting her attacker.‟  [Citation.]”  (People v. Guido, supra, 125 Cal.App.4th at p. 576; 

accord, In re Asencio, supra, 166 Cal.App.4th at p. 1203.)  Thus, “even conduct which 

might normally attend [the sexual act] when engaged in with force sufficient to overcome 

the victim‟s will, can support a forcible rape [forcible penetration or forcible oral 

copulation] conviction.  [Citation [„“„The kind of physical force is immaterial . . . it may 

consist in . . . laying hold of and kissing [the victim] against her will.‟”‟].]”  (People v. 

Griffin (2004) 33 Cal.4th 1015, 1027.)   

Indeed, the law does not “quantify the amount of force necessary” to establish the 

crimes of forcible rape, forcible penetration, or forcible oral copulation.  (People v. 

Griffin, supra, 33 Cal.4th at p. 1027.)  And, although resistance by the victim is not the 

touchstone of the element of force, “the reviewing court still looks to the circumstances 

                                                           

 
11

  In contrast to the degree of force necessary to convict defendant of aggravated 

sexual assault as charged in counts 2 through 5, that is, force sufficient to overcome the 

victim‟s will, the degree of force necessary to convict defendant of committing a forcible 

lewd act on K. as charged in count 1 (§ 288, subd. (b)), was “physical force substantially 

different from or substantially greater than that necessary to accomplish the lewd act 

itself.”  (In re Asencio, supra, 166 Cal.App.4th at p. 1200, fn. omitted; People v. Cicero 

(1984) 157 Cal.App.3d 465, 474; § 288, subds. (a), (b).)   
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of the case, including the presence of verbal or nonverbal threats, or the kind of force that 

might reasonably induce fear in the mind of the victim . . . .”  (Id. at p. 1028.)  As stated 

by the court in People v. Mejia (2007) 155 Cal.App.4th 86, 99 and 100, “„“the 

prosecution need only show the defendant used physical force of a degree sufficient to 

support a finding that the [sexual act] was against the will of the [victim].”  [Citation.]‟  

[Citation.]”  We do not believe this showing was made in counts 2 through 5. 

The evidence portrays a 12-year-old girl, K., who neither instigated nor expressly 

consented to defendant‟s conduct but merely acquiesced to it.  At no time did K. either 

physically or verbally communicate her desire not to participate in the subject conduct.  

Nor did she ever express to defendant that she thought it was inappropriate.  On the first 

occasion, when defendant asked K. whether it felt good, she responded in the affirmative.  

Following the first incident, she, on three other occasions, positioned herself on the 

couch, in the same position vis-a-vis defendant.  The record does not suggest that 

defendant physically restrained K. during any of the incidents.  Nor does the record 

suggest he applied force that a reasonable person would have believed would have 

overcome K.‟s will to thwart or resist his actions.  As in Cochran, supra, 103 

Cal.App.4th at page 16, footnote 7, defendant‟s actions against K. did “not involve the 

use of any force, or even restraint of the victim, since the victim was being compliant.”  

Furthermore, cases in which the courts have found the defendant used force 

sufficient to overcome the victim‟s will involve the application of restraint or force under 

circumstances in which a reasonable person would believe the victim did not consent to 
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the conduct.  In Griffin, for example, the defendant pinned the victim‟s arms to the floor, 

after ordering her to touch his penis until it was erect.  (People v. Griffin, supra, 33 

Cal.4th at pp. 1020-1021.)  In Guido, the defendant placed the victim‟s hand on his penis 

and moved her hand around his groin.  The victim tried to pull her hand away but the 

defendant would move it back, and he threatened to tell her parents of her sexual 

relationship with her boyfriend if she did not agree to participate in sexual activities with 

him.  And when he put his penis in her mouth, she would say that it was nasty.  (People v. 

Guido, supra, 125 Cal.App.4th at pp. 570-571.)  And in Mejia, when the defendant tried 

to reach into the victim‟s pants, she would try to push him away.  On a subsequent 

occasion of sexual intercourse, he went into her room and climbed on top of her.  He 

pulled down her pants and underwear, pulled her legs apart, and pushed her knees back.  

She tried to push him off, but could not.  (People v. Mejia, supra, 155 Cal.App.4th at pp. 

90-91.)   

In each of these cases, there was an application of physical restraint or force which 

thwarted the ability of the victim to resist the defendant‟s advances.  And each instance 

occurred under circumstances in which a reasonable person would understand that the 

victim did not wish to engage in or acquiesce to the conduct.  No such evidence exists in 

the present case.  The evidence does not suggest that defendant did anything to thwart the 

ability or will of K. to resist his actions.  We therefore conclude there is insufficient 

evidence that defendant used sufficient “force” to overcome the will of K. for purposes of 

counts 2 through 5.   
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2.  There Is Substantial Evidence That Duress Was Used in Counts 2 Through 5 

For purposes of counts 2 through 5, duress “means „a direct or implied threat of 

force, violence, danger, hardship or retribution sufficient to coerce a reasonable person of 

ordinary susceptibilities to (1) perform an act which otherwise would not have been 

performed or, (2) acquiesce in an act to which one otherwise would not have submitted.‟  

[Citations.]”  (Cochran, supra, 103 Cal.App.4th at p. 13.)  “„The total circumstances, 

including the age of the victim, and [her] relationship to defendant are factors to be 

considered in appraising the existence of duress.‟  [Citation.]  Other relevant factors 

include threats to harm the victim, physically controlling the victim when the victim 

attempts to resist, and warnings to the victim that revealing the molestation would result 

in jeopardizing the family.  [Citations.]”  (Id. at pp. 13-14; People v. Veale (2008) 160 

Cal.App.4th 40, 46.)   

On the present record, the issue is whether there is substantial evidence to support 

an inference that K.‟s acquiescence to defendant‟s conduct occurred as a result of 

defendant‟s direct or implied threats of force, violence, danger, hardship, or retribution.  

(Cochran, supra, 103 Cal.App.4th at p. 13.)  As the court in Cochran observed:  “The 

fact that the victim testifies the defendant did not use force or threats [of force] does not 

require a finding of no duress; the victim‟s testimony must be considered in light of her 

age and her relationship to the defendant.  Thus, in People v. Pitmon [(1985)] 170 

Cal.App.3d 38, 47-48, 51, the court found sufficient evidence of duress despite the 

victim‟s testimony the defendant did not use force or violence and never threatened to 
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hurt her.  The court stated that „at the time of the offenses, [the victim] was eight years 

old, an age at which adults are commonly viewed as authority figures.  The disparity in 

physical size between an eight-year-old and an adult also contributes to a youngster‟s 

sense of [her] relative physical vulnerability.‟  [Citations.]”  (Id. at p. 14; People v. 

Superior Court (Kneip) (1990) 219 Cal.App.3d 235, 239 [“Where the defendant is a 

family member and the victim is young . . . the position of dominance and authority of 

the defendant and his continuous exploitation of the victim [is relevant] in determining 

the existence of force or fear.”].)   

We believe there is sufficient evidence of “duress” to support defendant‟s 

convictions in counts 2 through 5.  From the testimony, it is clear that K. did not instigate 

the sexual conduct; she simply went along with it.  She testified she went along with it 

because she thought it was what defendant wanted.  She did not feel she had a choice in 

the matter and felt pressured to allow defendant to touch her vagina.  She believed all 

“dads” engaged in that kind of conduct.  She did not immediately tell anyone about the 

molestations because she thought it was partly her fault for letting it happen.   

Moreover, when the molestations occurred, defendant was in his late 40‟s and K. 

had just turned 12.  All of the incidents occurred late at night while defendant and K. 

were watching television and K.‟s mother, C., and older brother, J., were not in the 

immediate vicinity.  Although defendant was neither K.‟s father nor a close relative, he 

had assumed a parental role in K.‟s life and had communicated to her that he would like 

to be viewed by her as her dad.  The evidence also showed that defendant was an 
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authority figure to K.  Defendant testified that he and K. “ran the house,” but he had the 

“ultimate say-so.” 

Furthermore, K. was neither enrolled in school nor was she being properly home 

schooled.  She read at the first grade level and was developmentally eight years old, four 

years younger than her physical age.  She had little contact with the outside world and no 

adult contact other than with defendant and her mother, who was dying.  Defendant was 

the provider for the family and K.‟s future was uncertain.  Although K. testified she did 

not want to call defendant “dad” and did not want to be adopted by him, there had been 

discussions about defendant adopting K. and her brother, J.  And, according to defendant 

and his cousin, K. was disappointed upon learning defendant did not wish to adopt her 

and her brother, J.   

In view of all the relevant circumstances, including the substantial age difference 

between defendant and K., the psychological and social vulnerabilities of K., and the 

possible future “stability” defendant could provide for K. and her brother, J., the jury 

could have reasonably inferred that K.‟s acquiescence to defendant‟s sexual acts was 

brought about by duress, specifically by defendant‟s implied threats of hardship or 

retribution.  (People v. Veale, supra, 160 Cal.App.4th at pp. 46-50; Cochran, supra, 103 

Cal.App.4th at pp. 15-16 & fn. 6.)   

C.  Consecutive Sentences on Counts 2 Through 5 Were Properly Imposed 

 In order to preserve his claim for federal review, defendant claims his consecutive 

sentences on counts 2 through 5 were imposed in violation of his Sixth Amendment right 
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to a jury trial, the terms were based on facts the trial court found true by a preponderance 

of the evidence, rather than on facts the jury found true beyond a reasonable doubt.  He 

observes that on March 17, 2008, the United States Supreme Court granted certiorari in 

State v. Ice (2007) 343 Ore. 248 [170 P.3d 1049], certiorari granted sub nom. Oregon v. 

Ice (2008) ___ U.S. ___ [170 L.Ed.2d 353, 128 S.Ct. 1657] on the issue of “„[w]hether 

the Sixth Amendment, as construed in [Apprendi and Blakely] requires that facts (other 

than prior convictions) necessary to imposing consecutive sentences be found by the jury 

or admitted by the defendant.‟”
12

  More recently, however, the United States Supreme 

Court reversed the decision in State v. Ice and held that the Sixth Amendment does not 

prohibit states from assigning judges, rather than juries, the task of finding the facts 

necessary to impose consecutive sentences.  (Oregon v. Ice (2009) 555 U.S. ___, 172 

L.Ed.2d 517, 129 S.Ct. 711.)  On remand, the Oregon Supreme Court modified its 

decision in State v. Ice accordingly.  (State v. Ice (2009) 346 Ore. 95, 97 [204 P.3d 

1290].)  We therefore reject defendant‟s claim that the trial court‟s imposition of 

consecutive sentences violated his Sixth Amendment right to a jury trial, as interpreted in 

Apprendi and Blakely.   

                                                           

 
12

  In People v. Black (2007) 41 Cal.4th 799, 820 through 823, our state Supreme 

Court held that the Sixth Amendment right to a jury trial, as construed in Apprendi v. 

New Jersey (2000) 530 U.S. 466 and Blakely v. Washington (2004) 542 U.S. 296, does 

not apply to facts necessary to impose consecutive terms under section 669.   
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IV.  DISPOSITION 

Defendant‟s section 288, subdivision (b) conviction in count 1 is reversed and his 

six-year sentence on count 1 is stricken.  The matter is remanded to the trial court for 

further proceedings consistent with this opinion.  In all other respects, the judgment is 

affirmed. 

 CERTIFIED FOR PARTIAL PUBLICATION 

 

/s/ King  

 J. 

 

 

We concur: 

 

/s/ Hollenhorst  

 Acting P.J. 

 

/s/ Miller  

 J. 
 


